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Abstract: Criminal Law in India is still continuing of what has been established during the British regime, 
which today has become old enough, and with the extensive change of the society and co nsidering the need 
thereof, the Criminal Law has to be amended or it is better to repeal the old act and enforce a new draft. The 
study has been conducted through pragmatic approach to find out the new challenges curling out from the 
criminal justice system and the need for systematic changes, including its impact. The study shows that the 
basic approach of Indian Law enforcement agencies are having lack of transparency, clarity, effectiveness, 
awareness and education, despite having several statutory provisions. Further the study observes that abuse of 
power by the State and their Executives has crossed the limit which is a serious threat for the traditional and 
modern societies. With increasing number of violence and victimisation, the number of crimes and future 
crimes increases. Meta-analysis shows that there are numerous ways to control this particular threat, and it is 
the time we need to adopt the said methods and thus reform the society. Documented case studies show that 
besides constituting rigorous laws and penal provisions to counter the problem, it is instantaneously required 
to change the mind-set of the prejudiced State Executives to draw a drastic change. The influence of ruling-
party/government upon the investigating agencies, judiciary, human right commission, election commission, 
acutely shows the abuse of power, and thus dramatically increases level of crime and violence, which is a big 
challenge to the society. The study refers a comparative analysis of such statutes, refers international 
perspectives, suggests possible remedies, focuses about how to minimise the recidivism rates, the implications 
and limitations, and proposition for future research are provided. 

 
Introduction: The major criminal law in India are 
Indian Penal Code (IPC), Code of Criminal Procedure 
(Cr PC) and Evidence Act, which has been enacted 
during British regime, and alfer several amendments 
still in force. Out of which the CrPC has been 
restructured and enacted again in 1973. Remaining 
two acts are a statute of eighteenth century. The 
society has changed radically. Accordingly the statute 
has to be changed, otherwise it will be ineffective. 
One of the most important thing is ‘Justice delayed is 
justice denied’. So we need to consider a timely 
justice. Otherwise the victims will tend to crime. 
With rapid change of society, the Criminal Law needs 
to be changed or amended to the great extent that 
the society could feel secured.  
Source of Law: Criminal justice system was mainly 
governed by Jury before 1960. Trial by jury may be 
traced to the earliest Anglo-Saxon times. Jury trials 
were abolished by the Government of India in 1960, 
on recommendation of the Law Commission of India, 
in its 14

th
 Report in 1958, finishing with the Code of 

Criminal Procedure, 1973, on the grounds they would 
be susceptible to media and public influence, based 
on an 8-1 acquittal of Kawas Nanavati in K. M. 
Nanavati vs. State of Maharashtra. Our criminal 
justice system is old enough and mainly hired from 
the western countries at British Era. The major 
criminal acts are : 
Indian Penal Code, 1860. 
Indian Evidence Act, 1872. 
Code of Criminal Procedure, 1973. 
The Code of Criminal Procedure for the first time 
enacted in 1861, during the regime of Lord Cornwallis. 

as part of a series of criminal law reforms undertaken 
by the Raj in the wake of the 1857 mutiny, designed to 
rein in rebellious natives, which was evident from the 
immunity it conferred on whites from the criminal 
jurisdiction of district courts. Only high courts could 
then try European British subjects. In an incremental 
reform, the next version of CrPC enacted in 1872 
provided that a magistrate could try a European 
British subject if he was himself one. The next 
landmark in codification was the 1882 CrPC which 
empowered Indian magistrates too to exercise 
jurisdiction over whites but they could do so only in 
presidency towns. The CrPC of 1898 contained 
further reforms towards providing a uniform law of 
criminal procedure for the whole of India. The British 
legacy in this respect was carried on by independent 
India till CrPC was recast again in 1973, yielding the 
present code. 
Indian Penal Code (IPC) was passed under the 
chairmanship of Lord Macaulay and was enforced in 
1862, Lord Macaulay issued clarification for the 
people of India for implementation of this Code, 
because people were of the view that rule of Capital 
Punishment will be misused against them. Further 
more people were against foreign rule on Indian 
people.  
The Indian Evidence Act originally passed in India by 
the Imperial Legislative Council in 1872, during the 
British Era, contains a set of rules and allied issues 
governing admissibility of evidence in the Indian 
courts of law.  
Ideology: India is having Socialist Legal System, 
wherein socialism and communalism has been 
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priorities, based on Marxism–Leninism theory of 
Workers' State. The power has been centralised in the 
hand of State Machinery, and elected leaders are the 
operator of that state machinery. As a result, when 
the elected leaders operate this machinery on their 
whims for political or individual gain, violence arises. 
The Criminal Justice System needs to be separated 
from the pocket of such powers and need to be 
secured under the common law structure, to enforce 
law and order, and to enforce administration, 
otherwise peace is not possible. The root of 
implementation of these laws are to maintain peace 
and harmony in all societies. But unfortunately, the 
basic principle has been forgotten, and the power is 
centralised under the arms of certain group, which 
directly and or indirectly influences the criminal 
justice system. 
Violence, Indiscrimination & Crime: The preamble 
of the Constitution of India says to secure all citizens 
of India – justice, liberty, equality, and assuring 
dignity of individual. 
Now, coming to the first point, JUSTICE operates at 3 
different levels, viz.  
(i) Distributive Justice,  
(ii) Corrective Justice,  
(iii) Social Justice.  
Distributive justice consists in ensuring a fair division 
of social benefits and burdens among the members of 
society. Article 14 of the Constitution of India says 
that the State shall not deny to any person equality of 
law or the equal protection of laws within the 
territory of India. Similarly article 38 and 39 says 
about Justice. Corrective justice is ratificatory 
function of law, which we see in Indian Penal Code. 
Social justice implies securing minimum life 
necessaries to every individual in society. The 
Hon’ble Supreme Court of India held in Balbir Kaur 
case that “the concept of social justice is the yardstick 
to the justice administration system or the legal 
justice.” The Preamble and Article 38 envision social 
justice as the arch to ensure life to be meaningful and 
liveable with human dignity. 
On the other hand we see discrimination in justice 
system by legislation, such as Armed Forces Special 
Powers Act (AFSPA). The Armed Forces Special 
Powers (Assam and Manipur) Act, 1958 passed on 11-
September-1958 was applicable to the Seven Sister 
States in India's northeast. The Armed Forces (Punjab 
and Chandigarh) Special Powers Act, 1983 enacted in 
1983 but withdrawn in 1997. The Armed Forces 
(Jammu and Kashmir) Special Powers Act, 1990 is still 
in force. These acts has been criticised by several 
corners throughout the world, including the noted 
politician P. Chidambaram and Saifuddin of UPA 
government and have advocated revocation. Ms. 
Chanu Sharmila is on hunger strike for nearly 15 years 
on the demand of revocation of AFSPA. United 

Nations Human Rights Commission (UNHRC) 
questioned the constitutionality of the AFSPA under 
Indian law and asked how it could be justified in light 
of Article 4 of the International Covenant on Civil 
and Political Rights (ICCPR). Navanethem Pillay, a 
South African jurist, and the then UN High 
Commissioner in 2009 said the law as "dated and 
colonial-era law that breach contemporary 
international human rights standards." and asked to 
repeal it. Christof Heyns, UN's Special Rapporteur on 
extrajudicial, summary or arbitrary executions said 
"During my visit to Kashmir, AFSPA was described to 
me as 'hated' and 'draconian'. It clearly violates 
International Law. 
There are a number of cases, where AFSPA is the 
main culprit, and justice has been denied. In 1987 
Operation Blue Bird was launched by Assam at 
Oinam of Manipur, where extrajudicial killing, 
human rights violation, torture, sexual harassment, 
and robbery were conducted by security personals, 
several houses were set ablaze, women kept for sexual 
pleasure and slavery. The hole area were isolated for 
several days, and even the civil administrative 
authorities were not allowed to enter. The Naga 
People's Movement for Human Rights (NPMHR) filed 
Writ Petition before the Guwahati High Court for 
appropriate direction along with some other public 
interest litigations, which is still pending. In another 
incident, in 2000 at Malom, near Imphal, Assam 
Rifles fired upon 10 persons at a bus stand and they 
got killed. In these persons, even a 60 year old lady 
and 18 year old bravery award winner also got killed. 
Nothing proved against the Assam Riffels. In an 
another incident in 2004, Assam Rifles went to house 
of Ms Manorama (Imphal Distrcit, Manipur) for 
interrogation, tortured severally before the family 
members of her and then taken her with them. On 
the next morning, dead body was found at Ngariyan 
Yairipok road with bullets injuries in her private 
parts. Massive protest was organized by people, even 
the infamous naked protest also happened but case 
under criminal charges could not be lodged. A local 
judicial inquiry was done but report was not made 
public.  A PIL in Supreme Court of India is still going 
on but no verdict has been awarded yet.     
Similarly with the grace of AFSPA, Indian Army at 
Kunan Poshpora village in Jammu & Kashmir, at 
Kupwara district in 1991 a search operation was 
conducted during which around 100 women 
including pregnant women were allegedly raped by 
army persons in front of villagers. No clear inquiry 
was made by government. Later in the year 2014, the 
police officer who first visited the village to record 
testimony told that he was threatened many times to 
not to make report public.  Government tried its best 
to make this case as ‘baseless' and on the other hand, 
Chief Justice of J&K high court in his findings told 
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that he never saw such a case where even normal 
investigative procedures were ignored.  A case is still 
running in Supreme Court of India on this issue.  
Such issues are serious and giving birth of terrorism 
against the State. It is clearly a State sponsored 
terrorism which is supported by statutory provisions, 
as such it is immune. The victims of these terror 
attacks certainly will be a future terrorists, who will 
have no faith on the preamble of the Constitution of 
India. By re-writing Criminal Law, such distressful 
activity of the State has to be restrained. 
On coming to the issue of LIBERTY of thought, 
expression. Article 19(1)(a) of the Constitution of 
India makes the “right to freedom of speech and 
expression” a fundamental right. But fundamental 
right under Article 19 is not an absolute right, there 
are qualifiers. The Indian Penal Code under section 
153A, 292, 295A, 298 has several clauses that make it 
contingent upon the person “expressing” himself or 
herself not to hurt sentiments or cause public 
discord, something that is open to interpretation. 
Section 66A of the Information Technology Act, 2000 
defines the punishment for sending “offensive” 
messages through a computer or any other 
communication device such as a mobile phone or a 
tablet, a conviction fetching a maximum of three 
years in jail and a fine. What is offensive, however, is 
subject to interpretation. Under section 66A of the 
Information Technology Act, 2000 two girls were 
arrested by Thane police in 2012 for posting on 
Facebook. On the similar footage the arrest of 
Jadavpur University professor Ambikesh Mahapatra 
for forwarding a caricature on Mamata Banerjee on 
Facebook and the arrest of the controversial Indian 
political cartoonist and activist Aseem Trivedi for 
drawing cartoons lampooning Parliament and the 
Constitution. After they expressed themselves… 
Salman Rushdie: The Satanic Verses was banned in 
1988, and he was denied a visa for a number of years. 
James Laine: Mobs vandalised the Bhandarkar Library 
to protest his characterisation of Shivaji. M F Husain: 
His paintings were often difficult to display because 
of the protests they generated. Wendy Doniger: Her 
books on Hinduism were not banned but publishers 
were convinced to withdraw. Hon’ble Supreme Court 
of India while hearing the Writ Petition (Criminal) 
No. 167 of 2012, Shreya Singhal vs. Union of India, on 
24-03-2015 held that Section 66A of IT Act, 2000 and 
Section 118(d) of the Kerala Police Act, 2011 is being 
violative of Article 19(1)(a) and held is not saved 
under Article 19(2) and therefore struck down the 
same.  
The Constitution of India has given power to liberty 
of faith and worship. Often government cross the 
limit and the outbreak is un-expectable. Amongst all 
the communal theory to attract voters a long 
practiced tactics in India which is evitable even 

before independence. India has experienced a 
number of communal violence like Sikh Massacres in 
1984, Mumbai riot in 1992-1993, Gujrat Genocide in 
2002, Dargah riots in Gujrat in 2006, attack on 
Christians in Orissa in 2008, and continues 
prosecution of Muslims as terrorist by Prevention of 
Terrorism Act, 2002 (repealed in 2004).  
Now coming to the point of EQUALITY, the 
Constitution of India has described under Article 14 
that the State shall not deny to any person equality 
before the law or equal protection of the laws within 
the territory of India. The conscience of the 
legislature of absolute marvellous while drafting the 
Constitution, but in practical, whether the State 
machinery allows the normal citizens to do so? 
Whether police register a complaint as and when 
raised? Whether inquiry completed in time? Whether 
the police do natural justice to the citizens? Whether 
a victim has assisted by police to return to normal 
life? And a number of question, which we know. The 
answer is NO. Now, to regulate the State machinery, 
there are a number of Acts, Rules, Regulations, 
Notifications has been framed, but the result is less 
than 15%. On the other hand, the senior 
administrative officials, political leaders are getting 
service over telephone! Because of lacuna in 
legislation and because of uncontrolled socialist legal 
system, wherein the legislatures has no prescribed 
basic qualification, and they are the writer, on the 
other hand, the political leaders are holding the 
supreme power, who are on the same footage. Under 
these circumstances, the Judiciary only cannot 
control the entire system. Professor Amartya Sen, the 
Nobel economists, suggested ‘basic capability 
equality’. Prof. Sen.’s addressed problems such as 
individual rights, majority rule, and the availability of 
information about individual conditions in his 
monograph Collective Choice and Social Welfare 
(1970), which shall be taken up for consideration.  
Coming to assuring dignity of individual, instantly 
which comes to our mind is ‘arrest’ by police based 
on a complaint of cognizable offence. Police has the 
power to arrest without warrant under section 41 of 
the Code of Criminal Procedure, 1973. But legislature 
felt the need of controlling such enormous power of 
police and in 2009 by an amendment, the legislature 
inserted Section 41A, which says in cases where arrest 
is not required, in such case, police shall issue a 
notice to appear before him. Which is again amended 
in 2010 and in 2015 to restrain the power of police. 
Supreme Court in Arnesh Kumar’s case has 
condemned such arrest and thereby framed certain 
regulations to be followed by all States and the 
government is directed to circulate appropriate 
direction in this regard. Kerala Police in 2011 
circulated a Notice on 16-03-2011 (no. 07/2011) in 
which all the officials were directed about the 



Social Sciences International Research Journal  : Volume 2 Issue 2 (2016)                                                  ISSN 2395-0544 
 

ISBN 978-93-84124-78-6

 

amendment of 2009 and 2010, and thereby a format 
of Notice under section 41A CrPC has been given for 
ready reference. In West Bengal, after the Supreme 
Court verdict, the West Bengal Police published the 
direction portion of the Supreme Court in their 
official Gazette on 25-07-2014, so the police is 
unaware about how to write a Notice. In practical, I 
have seen that the police is directing the accused to 
surrender before the Learned Court and get bail, for 
which he has no power. This is only an example about 
how the State machinery runs. Now, coming to the 
question of dignity of individual, if once arrested and 
sent to jail, whether such social respect, dignity will 
return after accrual or even release. What is the 
recourse available to the victim? This suffer cannot be 
explained unless experiences, which provokes 
terrorism against the State.  Under the district of 
Purulia (West Bengal) in Bagmundi Gram Panchayet 
area, there are a number of villages where the 
innocent villagers were put in jail remarking as 
Maoists, and the poor villagers are rotting in jail for 
years after years. Now the children of those fateful 
fellows will return to normal life ? naturally there will 
be violation against the administration, following 
violation against the State. The Government of West 
Bengal stationed Naga Police, Gorkha Police, Special 
Task Force, Combat Force to control there villages. 
Massive violence occurred. Nothing restored the 
peace. Now government took different strategy, and 
started campaigning recruitment in police force at 
nearby villages, which attracted the teenagers, those 
who are more violent and almost 90% absorbed. As a 
result, the main victims had an identity, dignity and 
violence was technically well handled by restoring the 
dignity. If we compare world structure, Individual 
dignity is the most important. Individual dignity is 
like goodwill of a company. 
Now, let us understand the socialism sponsored 
violence:- 
1. Struggle for self-determination: Punjab in 1980 

and 1990s, living under AFSPA, Kashmir, a State 
terror in Valley. 

2. Violence related to economic development: 
Chhattisgarh separated from Madhya Pradesh, 
Jharkhand separated from Bihar, Telengana sepa-
rated from Andhra Pradesh.  

3. Torture: As a tool of interrogation, as a means of 
supressing civil dissent, method of torture, custo-
dial death, sexual violence, impunity, failure to 
provide basic medical treatment. 

4. Encounters: A popular practice. Govt. when can-
not control, usually encounter their enemies, usu-
ally they are named as Naxlites in West Bengal, 
Gangsters in Mumbai, Terrorists in Gujarat. All of 
they are often a part of victimisation, as a result 
now they are playing terror. 

5. Corruption: Mentally we need more than the oth-
er, but the statute does not permit us to do so. 
Thus the corruption, to gain more and more mon-
ey. 

6. Police Misconduct: It is the most pertinent disor-
der in this vast system, and which is most im-
portant and shall be regulated with utmost im-
portance.   

7. Legal Lacuna: whenever the need felt, there is a 
new act! Why can’t we see, if the existing act may 
help us by minor alteration/amendment! The 
more the number of acts the conflict raises.  

8. Reform: Reform is a part which has to be consid-
ered. But unfortunately, almost all the activities, 
though started but not perfect. For example, in 
West Bengal, banglarbhumi.gov.in has been in-
troduced to get the Land Reform related infor-
mation, but in practical, only 34% information of 
the blocks are available. And there is no survey for 
may be 40 years! Whereas the West Bengal Land 
Reform Act has the specific provision. Similarly 
Govt. of India introduced Right to Information 
Act, 2005, but in practical only 31% offices has 
published their information under this Act. Even 
the officials are reluctant to provide information 
under statutory period. The State Commission 
takes lenient view while imposing punishment, 
reason so, the RTI Act has lost the glory. In judici-
ary, E-Court mission has been introduced for 
transparency with the litigants, but the Court Of-
ficers are reluctant to upload information on daily 
basis or immediately! The Right to Public Service 
Act has been introduced to provide information 
and to work within stipulated time, but the prac-
tice is different in practical. Black Money, in short 
is the money on which tax has not been paid. Re-
ports claims a total exceeding US$16.4 trillion are 
stashed in Switzerland. Government enacted the 
Black Money (Undisclosed Foreign Income and 
Assets) and Imposition of Tax Act, 2015 on the 
other hand signs Bi-Lateral agreements wherein, it 
says that from now onwards we will share infor-
mation. So, whether there is any effect of intro-
ducing such legislations? Anti-Corruption move-
ment is nothing but a political agenda, to stall the 
government in power.  

9. Human Right Defendants: Those who raised voice 
and supported Human Rights, and practically lost 
the soil, among those are Dr Binayak Sen, Advo-
cate Amarnath Pandey, Prashant Rahi, Pratap 
Singh, Banglar Manabadhikar Suraksha Mancha 
(MASUM), People’s Union for Civil Liberties 
(PUCL). 

Strange Facts and Loop Holes: Let’s take example 
on case to case basis 
Sexual Assault: Under Section 375 of the Indian 
Penal Code, sexual assault is addressed to female 
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victims only, which includes ‘rape’. According to 
Black’s Law Dictionary, “Most modern state statutes 
have broadened the definition along these lines. Rape 
includes unlawful sexual intercourse without consent 
after the perpetrator has substantially impaired his 
victim by administering, without the victim’s 
knowledge or consent, drugs or intoxications for the 
purpose of preventing resistance.”. But in India, it is 
not broadened to male victims. The question arises, 
whether ‘sexual assault’ is for women only, and male 
cannot be assaulted by female or a male? Male 
victims has no remedy under the statutory provisions. 
In contrary, University of Hong Kong in a research 
has found that sexual assault rates of boys are 2.7% 
higher than girls. In 1978 in the United Kingdom, 
Joyce McKinney was sentenced to 12 months in prison 
for forcing a man to have sex with her while chained 
up. The first successful prosecution for attempted 
male-on-male rape in the UK was not until 1995. In 
United States, a study conducted by the Centres for 
Disease Control and Prevention (CDC) found that 1 in 
71 men had been raped or had been the target of 
attempted rape. In 2012, the Department of Justice 
announced a change to the definition of Rape for the 
Uniform Crime Reporting Program’s (UCR) Summary 
Reporting System (Summary). This new definition 
encourages male rape victims to seek the help they 
need and concurrently include sexual assaults that 
previously were not covered by the definition of rape. 
Adjournment: Section 309 of the Code of Criminal 
Procedure says under what circumstances 
‘adjournment’ is permissible. But in practice, on oral 
submission of public prosecutor that witness is not 
available for so, the Lower Court adjourns matters, 
leading to delay of years after year. In a case (name 
withheld since under trial), I have seen, after 10 years 
the prosecution has produced only one witness, that 
too ineffective, leading to a huge loss of money and 
time for the accused. The provision should be drafted 
in such a way, that there should be strict guidelines 
that for what the adjournment is allowed, and for 
what is not. On the other hand, the Judges should 
bear in mind that they are using public money, and 
such should not be vitiated. Advocates boycott Court, 
strikes, etc. is some other issues for adjournment.  
Timeliness: There are several statutory provisions, 
wherein time has framed to execute the act. But in 
practice, it is ever followed. For example, Section 125 
of the Code of Criminal Procedure is laid down that 
“an application for the monthly allowance for the 
interim maintenance and expenses of proceeding 
under the second proviso shall, as far as possible, be 
disposed of within 60 days from the date of the 
service of the application to such person”. But in 
practice, the 1

st
 date is given after 60 days of filing a 

case under this provision. I have practically seen in a 
number of Lower Courts in West Bengal. And believe 

that it will be rare instance under any State that a 
Court has disposed of such application within 60 
days. 
Investigation: Section 173 of the Code of Criminal 
Procedure says “every investigation under this 
Chapter shall be completed without unnecessary 
delay.” There is no specific limitation suggested for 
investigation under the Central Act. So, the 
investigation goes on and on, and the accused has no 
effective remedy. I have seen in a case (name 
withheld since under trial) under section 420 of the 
IPC, the police has stated that the accused has no 
connection with the stated fraud, even so, the police 
end the case diary by writing that “investigation 
continues” and the Court also continuing dates for 
the last 9 years! On the other hand, utilising the loop 
hole of the investigating agency, the hard core 
criminals take benefits, since investigation is not 
concluded. And you cannot challenge the 
investigation, since there is no specific time limit for 
concluding investigation, unless in Jail custody, under 
certain cases. 
Harassment: Since the ingredients of a particular 
section is always not very clearly suggested under the 
statute, framing a case under criminal law has 
become the easiest art. Anyone, without any crime 
practically committed, may be made accused, by a 
simple drafting of complaint. Moreover, the police 
jump into the case to arrest the accused without 
analysing the fact that whether it is absolutely 
necessary to arrest or not. Supreme Court in Arnesh 
Kumar’s case has made certain observation and has 
given direction to avoid such unnecessary arrest, and 
even has suggest initiating action against the officer 
and magistrate, failing to adhere to, but in practice, 
50% is followed despite several guidelines being 
issued. Section 41A of the Code of Criminal Procedure 
suggests that upon receiving such information, the 
police shall issue summon calling the accused to 
secure attendance, and to assist in investigation. But 
in practice, the police prefer to use Section 41 and not 
41A. 
Defamation: The US Supreme Court in 1974 in Gertz 
v. Robert Welch case established the standard of First 
Amendment protection against defamation claims 
brought by private individuals, extends the Sullivan 
privilege to those “seeking governmental office” and 
to those who involuntary “occupy positions of such 
persuasive power and influence that they are deemed 
public figures for all purposes”. This broad catch-all 
concept would therefore include more people, not 
only governmental officials. The concept, recently 
adopted in international money laundering law, of 
PEPs or Politically Exposed Persons, offers a useful 
illustration. It includes, “individuals who are or have 
been entrusted domestically with prominent public 
functions, for example, heads of state or of 



Social Sciences International Research Journal  : Volume 2 Issue 2 (2016)                                                  ISSN 2395-0544 
 

ISBN 978-93-84124-78-6

 

government, senior politicians, senior government, 
judicial or military officials, senior executives of state-
owned corporations, important political party 
officials.

 
Defamation is a legal wrong emerging from 

an act of injuring a person’s reputation and sullying 
their character without lawful justification or 
excuse…. The Indian Supreme Court in the ‘Auto 
Shanker’s” case notes all these expositions by the U.S. 
Supreme Court and in turn sets out broad principles 
on which libel and privacy law may evolve for India as 
well. The test of proving malice by the defamed has 
now been firmly imported into the Indian legal 
framework, though practical instances are few. 
Defamation cases in India usually have sunken into 
irrelevancy due to delays or settlements. Sec.199 of 
the Code of Criminal Procedure suggests about 
prosecution for defamation under Chapter 21 of the 
Indian Penal Code which suggests punishment of a 
maximum 2 years of imprisonment, with or without 
fine. However success rate of such case is abysmal.  
Compensation: Section 357 of the Code of Criminal 
Procedure suggests for damages, but monetary relief 
as suggested is not adequate. Further, section 357A 
suggests about victim compensation scheme, 
impleaded by the Government, but again in practice, 
it is very difficult to reach to the Government for 
compensation for poor victims. To utter surprise, 
there is a provision for compensation to persons 
groundlessly arrested under section 358 of the Code 
of Criminal Procedure, wherein the maximum 
compensation can be awarded is 1000/- rupees. Now 
consider a case wherein false complaint of cheating of 
20 lakh rupees, has been made under section 420 of 
the Indian Penal Code, and the police arrested the 
accused, sent to Jail, and the Session Court rejects the 
bail petition considering the amount is high and the 
investigation has not been completed yet. Further the 
accused after 120 days being in custody, since police 
report revels no such document or evidence which 
prima facie establish section 420, the accused is 
granted bail by the High Court. In that case, whether 
mere 1000/- rupees compensation is enough for the 
accused or victim? Unfortunately, there is no 
provision under the Criminal Law to punish the 
police for such arrest and also the complainant for 
such misleading complaint.  
Malicious Prosecution: Malicious prosecution is a 
tort, the liability of which consists in improperly 
instituting unsuccessful criminal proceedings for an 
improper purpose and without reasonable and 
probable cause. An action for damages can be 
maintained for this abuse of such legal process. 
Section 250 of the Code of Criminal Procedure 
suggests compensation for accusation without 
reasonable cause, and the Magistrate is can levy an 
amount of fine he is empowered to impose. However 
it is not applicable where a police by mistake 

prosecute a wrong person. Further the section does 
not apply to a prosecution under section 340.  
Burden of Proof: With the delay in investigation and 
improper collection of evidence, the burden of proof 
cannot be discharged suitably; as a result, considering 
the loop holes of criminal law, in most of the cases, 
the accused gets acquitted very easily from the fence 
of Law. 
Vast Law: The Criminal Law is vast enough. 
Whereas, in UK, US, and to name a few, the Criminal 
Law is less than ¼ of ours in volume, and is more 
effective than ours. 
The above mentioned points are only indicative. In 
practical, there are a number of points, but since I 
have limited expression here, so amplification is not 
possible.  
Why re-writing is necessary?  
Rewriting of Criminal Law is necessary: 
1. To maintain an uniform rule of law 
2. To maintain peace and prosperity 
3. To deliver justice in time 
4. To provide social security 
5. To control corruption 
6. To secure women 
The above mandates are primary. Unless above 
mandates are guaranteed our country cannot prosper. 
Only penalty is not the solution of controlling crime. 
It also require proper, effective and timely 
rehabilitation mechanism. Unless rehabilitation 
mechanism is guaranteed, the victim will tend to 
crime, leading to prosperity of crime. Struggle for 
self-determination, autonomy, freedom is cardinal 
law, and it must have to be advised properly.  
The Question: Now the major question is whether it 
is an assault on the rule of law or it is a fighting of 
impunity? Considering both the aspects, the only 
solution is to re-writing of criminal law, by which 
modern society can continue in peace. There is a 
interconnection between all forms of crimes. So, 
cardinal rule is not possible! And the second issue is 
about how the reform mechanism can be organised 
than the penal provisions? 
Conclusion: Unless fresh consideration comes, 
considering the lacuna, and considering the practical 
aspects, rapid change is not possible, because of 
individual level of corruption and autonomy. 
Legislature should focus on the core issue and try to 
re-write the criminal law, or may amended if needed, 
and also try to avoid unnecessary new enactments. 
The Law Commission of India in Report No. 250 has 
recommended Immediate Repeal of 74 acts. This is 
just a proposition, and not the actual picture.  
Suggestions: 
1. Human rights should have been prioritised. 
2. Corruption among State machinery should be 

controlled. 
3. Public Service Rights should be emphasised. 
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4. Mass education policy be introduced regarding 
rights.  

Future Research: I feel an intensive study is require 
to understand crime, and more specifically restorative 
justice should be focused, by re-writing the criminal 

law in India, so that the common man can easily 
understand their rights and the legal complications 
can be minimised. A small and basic Charter can even 
serve better. 

 
References: 
 
1. William E. Gladstone, 

http://www.brainyquote.com/quotes/quotes/w/wi
lliameg101551.html 

2. Wharton’s Law Lexicon, 16th Edition, 2014, Uni-
versal Law Publishing Co., New Delhi, India, Page-
1001 

3. http://lawcommissionofindia.nic.in/1-50/index1-
50.htm 

4. AIR 1962 SC 605 
5. Wikipedia, “Indian criminal law” 
6. Criminal Major Acts, 2014, Taxmann Publishers 

(P) Ltd., New Delhi, India. 
7. http://timesofindia.indiatimes.com/city/hyderaba

d/CrPC-was-enacted-after-1857-
mutiny/articleshow/3010641 

8. Wikipedia, “Indian Evidence Act” 
9. Balbir Kaur & Another Vs.  Steel Authority of India 

& Ors. reported in (2000) 6 SCC 493. 
10. https://en.wikipedia.org/wiki/Irom_Chanu_Shar

mila 
11. AIR 1998 SC 431 
12. https://www.hrw.org/reports/2008/india0908/3.ht

m 
13. HT-Correspondence, Hindustan Times, Kolkata, 

14-04-2012, Professor arrested for poking fun at 
Mamata 

14. Internet Encyclopaedia of Philosophy, Sen’s Capa-
bility Approach, http://www.iep.utm.edu/sen-cap/ 

15. Arnesh Kumar vs. State of Bihar, SLP (Crl) No. 
9127 of 2013, decided on 02-07-2014. 

16. https://en.wikipedia.org/wiki/Binayak_Sen 
17. Anahita Mukherji, Times of India, Nagpur, 17-9-

2013,Not tortured as badly as I was last time: 
Prashant Rahi 

18. http://www.masum.org.in/ 
19. http://www.pucl.org/ 
20. Black’s Law Dictionery, 10th Edition, Thomson 

Reuters, 2014, at Page 1450. 
21. Caifeng, Xie (2013-11-05). "Reality of male rape 

needs legal recognition". Global Times. People's 
Daily. 

22. Wikipedia, “Mormon sex in chains case” 
23. Rabin, Roni Caryn (23 January 2012). "Men Strug-

gle for Rape Awareness". The New York Times. 
24. Gertz v. Robert Welch, Inc., 418 U.S. 323 
25. The Wall Street Journal (15-Nov 2012), “Inside 

Law: How Defamation Works in India”, By Anish 
Dayal. 

26. R. Rajagopal vs State of Tamil Nadu,  AIR 1995 SC 
264 

27. Mehrotra, Law of Defamation, Damage, Malicious 
Prosecution, 7th Ed., Delhi Law House, 2013, Page 
810 

28. Om Prakash Vs. State of Rajasthan, 1975 CrLJ 196, 
1974 RajLW 378 Raj. 

29. Sarkar, The Code of Criminal Procedure,10th Edi-
tion, LexisNexis, New Delhi, 2012, Vol-2, Page 
1324. 

30. (2003) 8 SCC (Jour) 49 
31. http://lawcommissionofindia.nic.in/reports/Repor

t_No.250_signed_copy.pdf 
 
 
 
 
 

 
 

Raja Satyajit Banerjee 
Advocate, High Court, Calcutta (India). 

 
 

  


