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Abstract: The paper dwells on the issue of the age of consent with regards to sexual relationship. The 
paper attempts to look at the issues separately such as “Consent”, “Marital Rape and Deemed Consent”, 
“Age”, “Puberty and Peer Relationships”, “International Legal Position and the Indian Stances”, and tries 
to present factually the positions for the reader to develop their own ideas of exceptions and court 
judgments and the scope for exceptions especially in concern to peer relationships among adolescents.  
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Introduction: In India since 2012, the ‘age of consent’ has been fixed at 18 years, for all individuals, 
irrespective of their gender. The law provided for one exception, which pertained to an intercourse with 
wife above 15 years and below 18 years old. However, such a position has now been clarified in the 
Independent Thought v Union of India judgment and has been held to be rape. The current position as 
it stands today has made any form of intercourse, with any individual below 18 years, a criminal offence 
of rape without any exception. The paper attempts to explore the possibility of caring out an exception 
for consenting children, who in the age of adolescents indulge in sexual exploration, without any 
criminal intent.  
 
1. Defining Consent?:Consent is defined as a permission for something to happen or agreement to do 
something, as defined by oxford dictionary. In India, as per the Indian Contract Act, 1872, consent is an 
agreement between two persons on the same thing in the same sense; the two persons in this case 
should be people who are competent to contract. In other substantive laws such as Indian Penal Code 
1860, valid consent has been defined on a situation to situation basis. Two factors have been considered 
on determining valid consent. These factors are the eligibility to consent and capacity to consent. 
 
1.1 Eligibility to Consent: The law prescribes certain situations, where even if an individual consent’s, 
the law provides no value to the consent. These include situations such as consent for death, consent of 
an individual below 18 years for sexual intercourse and consent of a lunatic or a child below 18 years for 
any situation. Additionally, the Indian Penal Code 1860, prescribes certain situations where consent, if 
not as prescribed, will be considered of no value.  As per the act, consent can be given by an individual 
for an act of causing harm, not leading to death and it needs to be expressed or implied, consent for an 
act in good faith, is taken to be implied consent. Good faith herein refers to the absence of a mens rea or 
intention to commit a crime. Additionally, the consent should also be free from any fraud or 
misconception.  Along with being eligible to consent, an individual to provide valid consent has to be in 
the right capacity to consent. 
 
1.2. Capacity to Consent: Capacity to consent includes factors such as age and soundness of mind that 
help in shaping up an individual’s mental capacity. In India, individuals below 18 years, people with an 
unsound mind and individuals, who have no sense of reason due to intoxication are considered to have 
no capacity to consent. In cases, where an individual is below 18 years or is of unsound mind, the 
consent of the guardian is considered to be valid. The latter or lack of the capacity to consent due to 
involuntary intoxication has been seen as a temporary situation and an individual’s consent during 
times of soberness, would be considered material and beyond the scope of the capacity to contract. 
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There is another form of consent that goes against the eligibility to consent but often takes into account, 
the capacity to consent. It is known as deemed consent. 
 
2. Deemed Consent: As an extension to the concept of implied consent, deemed consent, is 
presumed to exist, without any time bounds after the happening of a certain event. An example of such 
a form of consent is the consent for sexual intercourse in marriage. Deemed consent was defined as a 
reason for not criminalizing marital rape in Sakshi v Union of India, and is often seen in two situations. 
The first situation is that of marital rape, as seen in Sakshi v Union of India, and the second is medical 
emergency as prescribed by the Medical Council of India.  
 
2.1 Marital Rape and Deemed Consent: The co-relation between marital rape and deemed consent 
was spoken about in the case of Sakshi v Union of India. As per the case, the marriage between two 
individuals by itself, was deemed to be a consent for any form of sexual intercourse, whether voluntary 
or involuntary that took place during the course of marriage. The same co-relation became the reason 
for decriminalization of marital rape. However, except for marital rape, no other form of rape protects 
the perpetrator based on deemed consent. 
 
2.2. Medical Emergencies and Deemed Consent: Deemed Consent has been held to be valid in 
medical emergencies, where a patient cannot explicitly consent to a treatment, necessary to save his/her 
life as prescribed by the Medical Council of India Regulations. However, barring this exception of 
emergency, consent in medical law has to be real consent, by persons competent to contract. Real 
consent in such a scenario means that ‘a patient having the capacity to consent, should agree to the 
treatment voluntary, after knowing all the aspects of the treatment’, as has been upheld in Samira Kohli 
v Dr.Prabha Manchanda and ors. It would not be erroneous to say that the definition of consent in 
Indian Law, depends on the objective of the act, in which a definition of consent is being sought upon. 
Another factor considered by the courts is age that helps in determining the materiality of consent. 
 
3. Age: The legislature in most of the legislations has fixed the age of maturity to determine the 
materiality of an individual’s consent. Age of maturity is the minimum age that the particular individual 
needs to attain to provide a valid consent. This age of maturity is normally fixed by keeping in mind the 
socio-economic conditions, customs and bodily construct of the individuals. For example, the voting age 
in India in 1988, was changed from 21 years to 18 years. This led to having a more effective democratic 
process. Another place, where socio economic factors and custom played a part was in deciding the legal 
‘age of drinking’. Unlike the west, where there is a common drinking age for the whole population, 
usually 18 years, the age in India differs from state to state. In Goa, wherein the economy is mostly 
dependent on foreign tourism, the age for drinking is lower than that of the rest of country.  
 
4. Age of Consent: Age of consent is the age at which it becomes legally permissible for two 
individuals to engage in sexual intercourse, without the same been considered rape. As per most of the 
substantive laws, the age of consent has been fixed at 18 years as prescribed by the Protection of 
Children from Sexual Offences (POCSO) Act, 2012. Similarly, a valid contract cannot be executed with 
an individual below 18 years of age, as has been prescribed by section 11 of the Indian Contract Act. For 
most of the laws, it is the age of 18 years, as prescribed by the Indian Majority Act has been held to be 
the determining age of a material consent, valid in the eyes of law. An exception to the age of 18 years is 
the minimum age for the marriage of a male in India that is fixed at 21 years. Another exception pertains 
to the children in the care of court appointed guardians, who are considered major for purposes of 
inheritance and taking decisions, at the age of 21. 
 
Except for the two exceptions, the age that decides the validity of consent has been held to be 18 years as 
prescribed by the Indian Majority Act, 1875. The age of consent for sexual intercourse to has been fixed 
at the same as per section 2 of the Protection of Children from Sexual Offences (POCSO) Act 2012. The 
same was also upheld in the recent case, Independent Thought v Union of India. In most of the western 
countries, the age of consent is usually 16 years. In certain Muslim countries that only envisage sexual 
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intercourse in marriage, the age is as low as 9 years examples of such places include Saudi Arabia and 
Iran. The question that arises is what is the optimal age?  
 
5. Indian and Age of 18 Years: The age of 18 years in India comes from the Indian Majority Act, 1875. 
Additionally, it is also based on certain other factors such as age of puberty, age of maturity and socio 
economic conditions in the country. Age of puberty is often defined as the age between childhood and 
teenage, where biological changes start taking place. This is contrast with the age of maturity, that refers 
to the mental age of an individual.   
 
6. Age of Puberty: A girl child enters the age of puberty at the beginning of her menstrual cycle. 
Such, an age has fallen to as low as 10 years in the Indian context. For boys, usually the cracking of voice 
and growing of penis have been usually seen as a signs of puberty. In a study published by Cedars Sinai 
Medical College, Los Angeles, the researchers had observed that even boys had started hitting puberty at 
12 years. Does that mean that India, should move away from 18 years and fix the age of consent to 12 
years? As per numerous reports on maternity health, the best age to become a mother has been 
prescribed at 20-35 years. These reports are based on certain factors such as the physical built of the 
woman, her age of maturity and her ability to take up the responsibility of being a mother. So, should 
the age be age of consent then be set at 20 years? 
 
Even though such marriages are voidable as per Prohibition of Child Marriage Act, 2006. Nonetheless 
they are still prevalent in many parts of India. An example can be the marriages of the Rabari tribe in 
Kutch region of Gujarat, where children are married at young ages, owing to their age old tradition 
when the life expectancy was low and mostly men died aged between 30-35 years and early marriages 
often took place, for having heirs. In light of such traditions and customs, the government of India 
decided to follow the age prescribed by the British people in 1929, for valid marriages. However, it raises 
a question that ‘Should India change, the prescribed legal age, in light of changing times?’ 
 
7. Peer Relations: One form of such a relationship is peer relations. Peer relations, though not 
defined anywhere can fall broadly into three categories. The first one relates to a relationship between a 
major man and minor girl, other than those which are blood or family based. The second one being 
relations between a major woman and minor boy, other than those based on blood or family; the last 
been a relation between two minor people. However, no peer relation between two individuals who are 
of the same sex can be considered as such relations are by themselves prohibited by Section 377. 
 
These relations have always existed in the society and have often led to consensual sex in the past. 
However, today the growing exposure to drugs, alcohol and pornographic films has caused a higher 
amount of instances of consensual sex, as shown by a research. As per the research, conducted in Pune 
amongst young men and women aged between 15-24 years, 16-18% of males had been physically intimate 
with their partners of the same ages. The percentage came about to be 1-2% among females. 
 
This was just one city, the figures in the whole country will be pegged at much higher figures, both in 
absolute and percentage terms. So, why is the same an issue?  
 
8. Peer Relations and Age of Consent: As per Indian Law, age of consent is fixed at 18 years, 
without any exception. Any intercourse with a minor, even if consensual is rape. However, in this case, 
both are minors and the biggest question that Indian law has failed to solve is who is to be punished, if 
one party alleges rape? If the law punishes one gender and not the other, it is goes against Article 15 of 
the Indian constitution. So, is the position globally in countries like Canada and USA, on such close in 
age relations the way, to determine punishment? 
 
8.1 International Position: As per Canadian law, the age of consent is 16 years. However, a person 
cannot consent to intercourse if their partner is a position to exploit the minor. Such positions include 
guardians, teachers, coaches and others who are in position of trust. There is also another exception to 
account for changing times, where a large number of minors are engaging in sexual activities. These 
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exceptions are called ‘close in age’ exceptions. As per Canadian Law, a minor aged 12-13 years can 
consent to a sexual activity, provided that the partner is not more than 14-15 years old and in a position 
to sexually exploit the minor. Similarly, if the minor is aged 14-15 years, he/she can consent to a sexual 
activity, provided that the partner is not more than 19-20 years old and in a position to sexually exploit 
the minor.  
 
The USA also has similar legislations, though the age of consent, differs in each state in America. As per 
the US Law, each state has a different age of consent. The ages range between 16-18 years in the whole 
country. However, most states provide for an exception in close age relations. An example can be the 
capital state of Washington DC. As per the law in Washington DC, the age of consent is fixed at 16 years. 
However, instances, where the age gap between parties is 4 years or less is excluded from the definition 
of rape. The same exception of close age relations is provided for by the law of most states, except for 
around 20 states. These 20 states include states such as California, Georgia, Idaho, Illinois, Kansas, 
Kentucky and others. There are also certain countries in the world that provide for close in age 
exception. 
 
Countries like Sweden, Italy, Spain, Malta and Luxemburg provide for close in age exceptions in Europe. 
These close age exceptions are similar to the way, they are provided in Canada and situations where age 
difference between parties is less than three years and a party is not in dominating position, an 
intercourse will not be rape. Even Republic of South Africa, considered part of the BRICS group with 
India, China, Brazil and Russia has an exception for close age relations. So, the question is should India 
follow these nations and provide for an exception based on close age relations? 
 
9. Close In Age Relations: It is a name given to relations where the age gap between partners 
engaging in sexual intercourse is between three-five years. It is presumed that such a form of sexual 
intercourse will not be rape. Globally, such a position has often been challenged on as being 
discriminatory, an example being Canada. Also, often it has been seen that children do not know about 
contraceptive methods and such relations cause unwanted pregnancies. In India, those involved in the 
debate for legalising close age relations, have raised concerns about rape in under age marriages. 
Currently, any form of sexual activity, irrespective of the marital status of an individual below 18 years is 
rape. However, certain scholars believe that the exception of close in age relations will adversely affect 
child brides, whose have an age gap of 3-5 years with their partners. So, what should be done at India? 
 
Conclusion: In India while there are no report available on the same that showcases the number of 
children, below 18, who have engaged in sexual activity. The mainstream media has reported numerous 
cases, where minor girls have conceived while engaging in consensual sexual intercourse with partners 
and then, faced the societal brunt. In one such case, the National Commission for Woman (NCW) spoke 
about making an exception for close in age relations. India and many countries are grappling with the 
unique problem of forced child marriages at lower age detrimental especially to the rights of the girl 
children, making it difficult to create specific provisions for sexual relationship with / among minors as 
an exception of close in age relations and defeat the whole crusade against child marriages. The question 
remains whether creating an exception for close in age relations in India similar to Canada and USA will 
be a logical step and in the best interest of children. 
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